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Workshop structure
▪ Proposed extension to the Cost of Living (Tenant Protection) 

(Scotland) Act 2022 

▪ June 2022 Scottish Government Statement of Reasons

▪ Private Rented Sector (PRS) eviction/defence grounds

▪ Scottish Secure Tenancies (SST) eviction/defence grounds

▪ Reasonableness – case law

▪ Mortgage repossession – defence grounds & caselaw

▪ Financial Conduct Authority (FCA) MCOB rule 13.3

▪ FCA CONC rule 7.3 – consumer credit debt

▪ FCA fg23-2 guidance on mortgage arrears

▪ Use of the Financial Ombudsman Service (FOS) and Judicial 
Review  

▪ Income maximisation; debt solutions; DAS moratorium 

▪ DISCUSSION ON HORIZON ISSUES: including Bank of England 
Base Rate; fixed rates; end of the 2022 Act protections for tenants 



Cost of Living (Tenant Protection) (Scotland) Act 2022

Draft regulations now laid to extend Part 1 of the 2022 Act (final extension) to

31 March 2024. The main impact of the 2022 Act is:

▪ Temporary cap on in-tenancy rent increases for the majority of private sector 
tenancies (initially set at 0%), backdated to 6 September 2022 in order to prevent 
landlords seeking to increase a tenant’s rent between the Programme for 
Government announcement of the ‘rent freeze’ and commencement of the Act.  

▪ The ‘permitted rate’ (the ‘rent cap’) has been set at 3% since 1 April 2023 and 
applies to most existing tenancies in the private rented sector. There are no 
restrictions on rent setting for any new tenancies; the rent cap only restricts in-
tenancy rent increases. 

▪ Notwithstanding the rent cap, landlords have a safeguard available to them and 
can apply to Rent Service Scotland (RSS) to increase the rent for a let property 
above the rent cap (up to 6%) in connection with the recovery of up to 50% of 
defined ‘prescribed property costs’ – see over/ 



Cost of Living (Tenant Protection) (Scotland) Act 2022

The term “prescribed property costs” is defined by new section 33A of the 

Private Housing (Tenancies) (Scotland) Act 2016:

(4) In this Chapter, “prescribed property costs”, in relation to a landlord, 
are—

(a) interest payable in respect of a mortgage or standard security relating to 
the let property, 

(b) a premium payable in respect of insurance (other than general building 
and contents insurance) relating to the let property and the offering of the 
property for let,

(c) service charges relating to the let property that are paid for by the 
landlord but the payment of which the tenant is responsible for (in whole or 
in part) in accordance with the terms of the tenancy.



Cost of Living (Tenant Protection) (Scotland) Act 2022

The main impact of the 2022 Act is:

▪ Eviction pause - a landlord is prevented from enforcing an order for eviction while 
the moratorium is in effect, the enforcement of that order can only be delayed for a 
maximum period of 6 months. 

▪ The moratorium does not apply where  • landlord intends to sell the let property 
due to financial hardship (private sector only); • landlord intends to live in the let 
property due to financial hardship (private sector only); • tenant has substantial 
rent arrears which add up to 6 months’ rent or more in the private rented sector, 
or £2,250 or more in the social rented sector. 

▪ Furthermore, the moratorium does not apply where • tenant has engaged in 
antisocial or criminal behaviour (student residential tenancies, private and social 
sectors); • the tenant has abandoned the property (private and social sector); • 
where the property is to be sold by a lender (private sector only); • the tenant is no 
longer an employee of the landlord (private and social sector); and • the property is 
subject to demolition or requires substantial work and suitable alternative 
accommodation will be available for the tenant (social sector only). 



Cost of Living (Tenant Protection) (Scotland) Act 2022

The main impact of the 2022 Act is:

▪ Amends section 37 and 38 of the Housing (Scotland) Act 1988 re quantification of 
damages for unlawful eviction (section 23, Rent (Scotland) Act 1984)

▪ Determination of damages, section 37, 1988 Act

(1) For the purpose of section 36(3), the damages that the court or, as the case 
may be, the First-tier Tribunal may determine as payable are to be an amount 
which is—

(a) not less than 3 months’ rent, and

(b) not more than 36 months’ rent, taking into account the manner of the 
unlawful eviction and the impact that it has had on the tenant.

(2) But, the court or, as the case may be, the First-tier Tribunal may reduce the 
amount of damages that would otherwise be payable under subsection (1) to an 
amount lower than 3 months’ rent if it considers it appropriate to do so having 
regard to all the circumstances of the case.



Updated economic context

▪ 4.3 According to recent YouGov polling for the Scottish Government, in late 
March 2023, levels of concern about paying mortgage/rent were twice as 
high in the private rented sector than across all tenures as a whole (22% 
for private renters compared to 11% for all tenures). Private renters were 
also more likely to say that they were struggling to pay for household 
bills, including energy bills and rent at least a little and that they were 
managing less well financially (30% of private renters compared to 22% all 
tenures as a whole). 

▪ There has been no significant improvement in these figures since 
November 2022.

▪ In March 2023, a majority of private renters (63%) reported that their 
mental health had been impacted negatively by the cost of living.

▪ April 2023, 341,110 PRS properties on the Scottish Landlord Register

Statement of Reasons (SG/2023/100)



Financial profile of households in Scotland

▪ 6.3.20 Social rented households are more likely to have lower incomes than 
households in other tenures, with Scottish Household Survey results for 2019 
showing 60% of social rented households having a net income of £20,000 or 
less, compared to 38% of private rented households, 41% of households who 
own outright, and 14% of households buying with a mortgage.   

▪ 6.3.21 Social rented households are also more likely to be financially vulnerable 
(defined as households with savings which would cover less than one month of 
income at the poverty line), with Scottish Government Statistics on Wealth in 
Scotland24 showing 63% of social rented households being estimated to be 
financially vulnerable, compared to 40% of private rented households, 24% of 
households buying with a mortgage and 9% of households owning outright.

▪ 6.3.22 Around two-thirds (66%) of social rented households are receiving some 
level of support for housing costs through Housing Benefit or Universal Credit, 
with the equivalent figure for private rented sector households being 29%
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Eviction data & Civil Justice statistics  
▪ 6.3.7  As of 30 May 2023, data from the First-tier Tribunal (Housing and Property Chamber) 

shows that there have been a total of 1,412 applications for eviction from September 2022 to 
30 May 2023. This is an increase from the same period the previous year, when there were 1,133 
applications for evictions, although volumes in the previous year will have been impacted on 
by eviction measures in place through the Coronavirus (Scotland) Act 2020.

▪ 6.3.10 In the social rented sector only summary cause data from the Scottish Courts is 
available. Latest available figures on the total number of social sector summary cause 
eviction applications registered at courts show a decrease over the period since August 
2022, with the number of applications registered falling from 458 in August 2022 to 308 in 
March 2023.
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▪ https://www.gov.scot/publications/civil-justice-statistics-scotland-2021-22/pages/5/

▪ Published 25 April 2023 for 2021/22 

Civil Justice Statistics

https://www.gov.scot/publications/civil-justice-statistics-scotland-2021-22/pages/5/


▪ 21 discretionary grounds in schedule 3 of the Private Housing (Tenancies) 
(Scotland) Act 2022 (before Covid-19 there were 10 mandatory grounds, but 
now discretionary including three temporary Cost of Living grounds)

▪ “Reasonable on account of that fact” cf. narrower than for social rented 
sector or mortgage repossessions statutory language 

▪ Look at the key rent arrears eviction grounds, paragraphs 12 and 12A

PRS evictions



Paragraph 12A



Paragraph 12



SST evictions



SST evictions



Reasonableness
Lord Justice 
Somervell, at page 
95

1951 2 K.B. 92

England & Wales 
Court of Appeal



Mortgage repossession
▪ Bank of Scotland v. Gallacher 2013 HOUS LR 36



Mortgage repossession
▪ HSBC Bank Plc v. Collinge 2014 HOUS LR 78



Mortgage repossession
▪ Cheltenham & Gloucester Building Society v. Norgan

1996 1 W.L.R 343, England & Wales Court of Appeal



FCA’s MCOB rule 13.3  



FCA’s guidance fg23/2  



FCA’s guidance fg23/2  



FCA’s guidance fg23/2  



FCA’s guidance fg23/2  



FCA’s CONC rule 7.3  



Use of the Financial Ombudsman Service

▪ Strategy for difficult mortgage repossession cases? Seek a variation of contract/forbearance 
re the term, deferred payments etc., to make affordable bearing in mind the principles of 
Norgan; if refused pursue a complaint to the FOS.



Judicial Review



Income maximisation; debt solutions; 
DAS moratorium 

▪ Social security law and social welfare law advice

▪ Debt solutions – DAS, sequestration, interim solutions, time to pay 
directions Debtor (Scotland) Act 1987 or Consumer Credit Act 1974 time 
orders 

▪ DAS moratorium – Bankruptcy (Scotland) Act 2016



Income maximisation; debt solutions; 
DAS moratorium 

▪ DAS moratorium – Bankruptcy (Scotland) Act 2016



DISCUSSION ON HORIZON ISSUES: including 
Bank of England Base Rate; fixed rates; end of 

the 2022 Act protections for tenants

▪ Over last 18 months the Base Rate has increased on 12 occasions from 
0.1% to now 4.5% - MPC rise expected next week; may peak at 6%

▪ 1.4 million fixed rate mortgages in the UK ending over next few months 
– around 115,000 in Scotland?

▪ Most fixed rates ending will result in jump from below 2% to now 6% or 
more … per £100k equates to extra £424/£644 per month in interest

▪ Impact on consumer credit lending rates – repriced, credit card rates 
revised; less zero rate transfer deals

▪ Impact for tenants in Scotland when the 2022 Cost of Living Act 
protections end next March 2024?

▪ Cases more complex, higher levels of debt and more time consuming –
implications for GAIN capacity and resources?


